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Introduction

The scope and extent of an Arbitral Tribunal's powers to grant interest have always been
hotly debated. While parties typically expect that an arbitration award will include
provisions for interest payments, they may be surprised at the enforcement stage if their
expectations are not fully met due to varying legal thresholds applicable to different time
periods.

The issue of interest is frequently considered in terms of “pre-award” and “post-award”
period. However, a more detailed analysis reveals three distinct time periods for which
interest may be awarded i.e. (/) pre-award1; (i) pendente lite2; and (jif) post—award3 period.
In this article, we examine the provisions governing the grant of interest and review
significant rulings of the Supreme Court of India that have shaped the jurisprudence on
the powers of an Arbitral Tribunal to grant interest.

sition under the Arbitration Act

Section 31 of the Arbitration Act sets out provisions pertaining to the “form and content
of arbitral award”.* Within Section 31 sub-section (7) deals with the grant of interest on
claims at the pre-award and post-award stage.”



Page 2

Section 31(7)(a) provides for pre-award interest i.e. the interest component payable on
claims from the date on which cause of action arose until the date on which the arbitral
award is rendered.® The provision begins with the words “unless otherwise agreed by the
parties”’ thereby highlighting the legislative stance that parties possess the autonomy to
determine the applicability of pre-award interest on the award. The language of the
provision empowers parties to expressly forego or waive their entitlement to interest
during the pre-award stage.

Similarly, Section 31(7)(b) provides for post-award interest and reads as: “(b) A sum
directed to be paid by an arbitral award shall, unless the award otherwise directs, carry
interest at the rate of two per cent higher than the current rate of interest prevalent on
the date of award from the date of the award to the date of payment.”

In general, going by the provisions contained in Section 31(7) of the Arbitration Act, an
Arbitral Tribunal has the power to grant (i) pre-award; (i) pendente lite; and (iii) post-
award interest.

The intent behind awarding pre-award interest in arbitrations is primarily to provide
compensation to the prevailing party for the pecuniary loss arising from the time the
claim(s) arose until the issuance of the arbitral award. This compensation aims to ensure
that the prevailing party is made whole by accounting for the financial detriment incurred
due to the delay in resolving the dispute. Additionally, awarding pre-award interest serves
as an incentive for parties to diligently pursue arbitration proceedings and to promptly
resolve disputes, thereby promoting efficiency in the arbitration process.

Similarly, awarding post-award interest in arbitrations also serves crucial purposes.
Firstly, it compensates the prevailing party for the delay in receiving the awarded sum,
acknowledging the time value of money. Secondly, it disincentivises non-compliance from
the losing party by adding the prospect of accruing interest on the awarded amount, thus
reducing the likelihood of prolonged disputes and enforcement actions.

Controversy surrounding the term “sum” in the context of post-award
interest

Until recently, a contentious issue in arbitration revolved around the definition of the
word “sum” featured in Section 31(7)(b) of the Arbitration Act in relation to post-award
interest. The moot point was whether the word “sum” under Section 31(7)(b) would
comprise of only the principal award amount or whether it also included of the amount
awarded as pre-award interest. To put it differently, it was not clear whether an Arbitral
Tribunal acting under Indian substantive law could grant interest over interest.

The controversy holds relevance due to its significant implications for the party
responsible for paying the awarded amount. Initially, courts construed “sum” to
encompass solely the principal claim amount(s) awarded by the Arbitral Tribunal,
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excluding any pre-award interest component.® However, a notable shift was witnessed
when a Supreme Court judgment® expanded the interpretation of the “sum” to
encompass not only the principal amount but also any pre-award interest accrued.

Decisions of the Supreme Court

(i) State of Haryana v. S.L. Arora & Co.

In State of Haryana v. S.L. Arora & Co.'°, the Supreme Court had to interpret the expression
“sum” under Section 31(7). A 2-Judge Bench of the Supreme Court ruled that Section 31(7)
of the Arbitration Act did not make any reference to the payment of compound interest
or interest on interest. In view of the above, the Supreme Court opined that the phrase
“sum directed to be paid by the award” refers to the award of “sums on substantive
claims”, that is, the principal amount. In the absence of a provision enabling the grant of
compound interest, the Supreme Court in S.L. Arora’" opined that such a power cannot
be read into the provisions either for the pre-award period or for the post-award period.
Lastly, to further support its reasoning, the Supreme Court observed that a high rate of
interest computed at 18% per annum was already recognised statutorily to “deter” the
award debtor from delaying the payment of awarded amounts. Thus, the Supreme Court
in S.L. Arora"? concluded that under Section 31(7)(a), an arbitrator had the discretion to
determine (/) the rate of interest; (/i) the period for which interest is to be paid; and (iii) the
quantum on which interest is to be awarded. Given the usage of the words “unless
otherwise agreed by the parties”, the Supreme Court opined that the discretionary
powers under Section 31(7)(a) was subject to the terms of the underlying agreement
entered between the parties. Insofar as Section 31(7)(b) of the Arbitration Act is
concerned, the Supreme Court in S.L. Arora’® opined that the arbitrator's discretion was
not subject to or curtailed by the terms of the contract. Should the arbitrator opt not to
exercise their discretion, the statutorily provided interest amount of 18% per annum
would be applicable for the post-award period.

(i) Hyder Consulting (UK) Ltd. v. State of Orissa

In Hyder Consulting (UK) Ltd. v. State of Orissa'4, a 2-Judge Bench of the Supreme Court
doubted the correctness of the decision rendered in S.L. Arora'® and accordingly referred
the matter to a 3-Judge Bench giving rise to three separate judgments.'® S.A. Bobde, J.,
while expressing his view, observed that the view in S.L. Arora'’ that pre-award interest
ought not to be included in “sum” for calculating the post-award interest was erroneous.
As per Bobde, J., since the Parliament had not qualified the word “sum” with “principal”,
the word “sum” would only take the meaning of a particular amount and shall include
both principal and interest.

A.M. Sapre, J., while concurring with Bobde, J., clarified that while the grant of pre-award
interest is at the discretion of the Arbitral Tribunal, post-award interest is mandated by
the statute where the arbitrator only has the discretion to decide upon the rate of
interest. Sapre, J., also agreed with Bobde, J., and reiterated that for the purposes of an
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award, no distinction could be made between a sum with interest, and a sum without
interest. Once pre-award interest is granted, such interest component would lose its
character of an interest and take the colour of a “sum” for which an award is made. Lastly,
H.L. Dattu, CJ., in his dissenting opinion held that the term “sum” would in ordinary
parlance mean “money” and would only refer to the principal amount awarded.

(iii) Morgan Securities and Credits v. Videocon Industries Ltd.

In Morgan Securities & Credits (P) Ltd. v. Videocon Industries Ltd."8, the Supreme Court was
once again faced with a unique question — whether an Arbitral Tribunal was empowered
under law to grant post-award interest on a part of awarded amount i.e. only on the
principal awarded amount.

In other words, whether the usage of the words, “unless the award otherwise directs” in
Section 31(7)(b) of the Arbitration Act only provided an arbitrator with the discretion to
determine the rate of interest or both the rate of interest and the sum against which such
interest must be paid.

At the outset, the Supreme Court undertook a detailed examination of the decisions in
S.L. Arora'® and Hyder Consulting®®. The Supreme Court opined that the decision in Hyder
Consulting?! was on the limited issue of whether post-award interest could be granted on
the aggregate of the principal and the pre-award interest. In this regard, the opinion
authored by Bobde, J., was limited to this aspect of post-award interest. It was in the
concurring opinion of Sapre, J., that it was held that the arbitrator only had the discretion
to determine the rate of post-award interest. Therefore, the issue of whether the
arbitrator could award post-award interest on a part of the aggregate sum was not
conclusively decided in the opinions forming a part of the majority in Hyder Consulting®?.

In general, the Supreme Court observed that both clauses (a) and (b) of Section 31(7) of
the Arbitration Act were qualified. While clause (a) is qualified by the terms contained in
the arbitration agreement, clause (b) is qualified by the decision rendered in the
arbitration award. However, the Supreme Court opined that the “placement” of the
phrases is crucial to the interpretation of the clauses. The words “unless otherwise agreed
by the parties” occurred at the beginning of clause (a) qualifying the entire provision.
However, in clause (b), the words, “unless the award otherwise directs” occurred after the
words “a sum directed to be paid by an arbitral award shall” and before the words “carry
interest at the rate of eighteen per cent”. Thus, in view of the Supreme Court, in Section
31(7)(b), the qualification was only in relation to the rate of post-award interest.

In terms of discretion, the Supreme Court opined that Section 31(7)(a) of the Arbitration
Act conferred a wide discretion upon the arbitrator with respect to the grant of pre-award
interest on aspects such as (i) the rate of reasonable interest; (i) the sum on which
interest is to be paid (i.e. whether on the whole or part of the principal amount); and (jii)
the period for which the payment of interest is to be made.
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When such wide powers were granted to the Arbitral Tribunal, the Supreme Court opined
that it would be against the principles of statutory interpretation to presuppose that the
legislative intent was to reduce the discretionary power of the arbitrator for the grant of
post-award interest under clause (b). Section 31(7)(b) only contemplates that in case the
arbitration award is silent on post-award interest, the award-holder shall be entitled to
the prescribed amount of post-award interest.

Inasmuch as principles pertaining to grant of post-award interest were concerned, the
Supreme Court opined that an arbitrator must exercise the discretion in good faith and
must act reasonably and rationally taking cognizance of the surrounding circumstances.

Accordingly, the Supreme Court concluded that an Arbitral Tribunal had the discretion to
award post-award interest on part of the “sum” of award, the word “sum” connoting an
aggregate of the principal and interest.

Conclusion

The decision in Morgan Securities?® has solidified the legal position regarding the Arbitral
Tribunal's authority to grant interest under the Arbitration Act. This ruling confirms that
an Arbitral Tribunal can award post-award interest not only on the principal amount but
also on the aggregate sum, which includes pre-award interest. This ruling resolves long-
standing ambiguities, ensuring a fair and comprehensive approach to grant of interest on
awards in arbitration.

In light of the Supreme Court's decision in Morgan Securities?*, parties engaging in
arbitration must adopt a strategic approach to interest-related provisions. Firstly, parties
should expressly delineate their preferences regarding both pre-award and post-award
interest within their arbitration agreements, thereby mitigating potential disputes and
ensuring mutual clarity on financial obligations. Furthermore, it is essential that arbitral
awards clearly segregate and specify the components of the awarded sum, inclusive of
any interest, to streamline enforcement and facilitate accurate post-award interest
calculations. To reduce the financial burdens associated with accruing interest, parties are
advised to pursue the expeditious resolution of disputes, recognising that delays can
result in substantial interest liabilities. Additionally, an acute awareness of the Arbitral
Tribunal's discretion in awarding interest is crucial; parties should prepare their cases
with comprehensive arguments addressing the grant of interest to manage outcomes
effectively.
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